& =) ~1 = h = W [ ] ok

[ N I s I o S - R o R R N o T O A S e SR Y
~1 & A W N = S e e N SN N R W R e =

28

FUTTERMAN &

DUFREE LLP

Case 3:01-cv-01351-TEH Document 1502

FUTTERMAN & DUPREE LLP
MARTIN H. DODD (104363)
160 Sansome Street, 17" Floor
San Francisco, California 94104
Telephone: (415) 399-3840
Facsimile: (415) 399-3838
martin@dfdlaw.com

Attorneys for Receiver
J. Clark Kelso

MARCIANOQO PLATA, et al.,
Plaintiffs,
V.
ARNOLD SCHWARZENEGGER, et al.,
Defendants.

Filed 09/19/2008 Page 1 of 7

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. C(1-1351 TEH

DECLARATION OF LINDA BUZZINI IN
SUPPORT OF RECEIVER AND STATE
PERSONNEL BOARD’S JOINT STATUS
REPORT RE PHYSICIAN CLINICAL
COMPETENCY DETERMINATION
POLICIES AND PROCEDURES
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I, Linda Buzzini, declare as follows:

I am an attorney licensed to practice before all the courts of the State of California and
before this Court and employed as a staff attorney for Receiver J. Clark Kelso,
specializing in employment and labor relations matters. I make this declaration in
support of the Receiver’s Supplemental Report Re Clinical Competency
Determination Policies And Procedures. The facts set forth herein are based on my
own personal knowledge and, if called as a witness, I could competently testify
thereto.

Since the Receiver’s Further Report Re Physician Clinical Competency
Determination Policies and Procedures (Docket # 1347 filed 8/1/08) I have continued
to confer on a regular basis with the State Personnel Board (SPB) regarding its
implementation plan. Following this Court’s May 23 Order, I prepared a draft of

proposed policies and procedures, together with a graphic flow chart to describe the

‘peer review process. I forwarded them to the SPB and UAPD on June 2, 2008 and to

the parties on June 3, 2008. Although the Court ordered SPB to “take the lead in
preparing an implementation plan” for the new procedures, I also forwarded

suggestions for the implementation plan to assist SPB’s efforts.

Funding and Additional Staff

a. On August 11, 2008, SPB’s Chief Administrative Law Judge, Paul Ramsey,
informed me that SPB would be submitting a Budget Change Proposal to the
Department of Finance seeking the addition of 1 new administrative law judge
(ALJ), one appeals assistant and one legal secretary for thé §ix cases it projects
hearing annually. This differs from SPB’s original projection of needing one new
ALJ plus support staff for every 10 hearings conducted annually. I informed Mr,
Ramsey that the Receiver could not support additional funding that exceeded a
reasonable projection of SPB’s actual costs. [ also informed Mr. Ramsey that its

staff-to-hearing ratio was excessive. We also discussed use of a transparent -
1
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billing system so that the Receiver would know that SPB was being reimbursed

for actual costs.

. On August 14, 2008, SPB’s Chief Administrative Law Judge provided me with

proposed billing rates, SPB proposes an hourly rate which is based on annualized
salaries, benefits, $17,000 in operating expenses for each of the three positions
discussed in Paragraph 3(a) above, plus a 20% overhead charge.

On August 15, 2008, SPB Executive Officer Suzanne Ambrose informed Receiver
Kelso that SPB was submitting a Budget Change Proposal (BCP) for up to one
ALJ, one legal secretary, a .6 analyst a.nd $715,000. She also stated SPB would
only bill the Receiver for actual expenses incurred which, according to Ms.
Ambrose, means the Receiver may only end up funding a portion of these
i:aositions. I believe this means SPB may be submitting a BCP for additional staff
justified on the basis of the Court’s order which from the outset, SPB understands
will exceed its reimbursements given a realistic projection of actual workload and

costs,

. On August 18, 2008, I spoke with SPB Executive Officer Suzanne Ambrose and

explained the Receiver was willing to reimburse SPB for necessary, reasonable
and actual costs.
I asked SPB’s Chief Administrative Law Judge what data the Board used to arrive

at the proposed 20% overhead rate. On September 11, 2008, Mr. Ramsey

- provided me with a copy of a memorandum from SPB’s fiscal officer explaining

why SPB seeks an overhead fee. On or about September 11, 2008, I informed Mr.
Ramsey I had hoped to receive data from SPB that explains how it arrived at a
proposed rate of 20%. Mr. Ramsey informed me SPB was unable to provide that
information because it did not have any data to rely upon. Mr, Ramsey suggested

a negotiated rate of 5-10% instead.

4. Indemnifying IMOQ
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The State Personnel Board’s decision not to indemnify the Institute for Medical
Qualify Assurance, and apparent inaction with respect to locating another entity
for Judicial Review Committee (JRC) referrals, continues to prevent the SPB
from being capable of administering clinical competency hearings.

As reported to the Court on August 1, 2008, the State Personnel Board refused to
indemnify the California Medical Association’s Institute for Medical Quality
Assurance (IMQ). The Receiver rejected SPB’s proposal to have the Receivership
(and thus, effectively, this Court) indemnify IMQ.

. Asalso reported to the Court on August 1, 2008, have on several occasions

inquired about SPB’s efforts to identify a source of JRC referrals other than IMQ.
I made several suggestions including the California Medical Board and Kaiser
Permanente. The Union of American Physicians and Dentists additionally
informed SPB that the American College of Legal Medicine was interested.

On or about August 8, 2008, the five member SPB met and reaffirmed its decision
not to indemnify IMQ. Moreover, I am not aware of any efforts being made by

SPB to locate any other entities that can provide JRC panelist referrals.

. Instead, I am informed by SPB’s Chief Administrative Law Judge that he is

waiting for IMQ) to change its stance regarding indemnification. I am informed
and believe IMQ is unwilling to do so.

SPB also now seeks to have the Department of Corrections and Rehabilitation
indemnify IMQ. In other words, the State (i.e., SPB) refuses to contract with IMQ
unless the State (i.e., CDCR) indemnifies IMQ.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: September 16, 2008 /s/Linda Buzzini

Linda Buzzini

I hereby attest that I have on file all holograph
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signatures for any signatures indicated by a
“conformed” signature (/s/) within this efiled
document.

/s/Martin H. Dodd
Martin H. Dodd
Attorneys for Receiver J. Clark Kelso
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CERTIFICATE OF SERVICE
The undersigned hereby certifies as follows:
I am an employee of the law firm of Futterman & Dupree LLP, 160 Sansome Street, 7™
Floor, San Francisco, CA 94104. Iam over the age of 18 and not a party to the within action.
I am readily familiar with the business practice of Futtérman & Dupree, LLP for the
collection and processing of correspondence. |

On September 19, 2008, I served a copy of the following document(s):
DECLARATION OF LINDA BUZZINI IN SUPPORT OF RECEIVER AND

R = - - D R S )

STATE PERSONNEL BOARD’S JOINT STATUS REPORT RE REPORT RE
PHYSICIAN CLINICAL COMPETENCY DETERMINATION POLICIES AND

PROCEDURES

by placing true copies thereof enclosed in sealed envelopes, for collection and service pursuant to -
the ordinary business practice of this office in the manner and/or manners described below to
each of the parties herein and addressed as follows:

of the addressee(s) designated.

BY FACSIMILE: I caused said document(s) to be transmitted to the telephone number(s)

X BY MAIL: I caused such envelope(s) to be deposited in the mail at my business address,
addressed to the addressee(s) designated below. I am readily familiar with Futterman &
Dupree’s practice for collection and processing of correspondence and pleadings for
mailing, It is deposited with the United States Postal Service on that same day in the

ordinary course of business.

Andrea Lynn Hoch
Benjamin T. Rice
Legal Affairs Secretary
Office of the Governor
Capitol Building
Sacramento, CA/95814

Molly Arnold

1] Chief Counsel, Dept. of Finance

State Capitol, Room 11435
Sacramento, CA 95814

Warren C. (Curt) Stracener

Paul M. Starkey

Dana Brown

Labor Relations Counsel

Depart. of Personnel Admin. Legal Division
1515 “8” St., North Building, Ste. 400
Sacramento, CA 95814-7243

Laurie Giberson

Staff Counsel

Department of General Services
707 Third St., 7* FL, Ste. 7-330
West Sacramento, CA 95605

Robin Dezember, Director (A)

-Division of Correctional

Health Care Services

CDCR

P.O. Box 942883
Sacramento, CA 94283-0001

Matthew J. Lopes '
Pannone, Lopes & Devereaux, LLC
317 Iron Horse Way, Suite 301
Providence, RI 02908

Donald Currier

Alberto Roldan

Bruce Slavin

Legal Counsel

CDCR, Legal Division

P.O. Box 942883 :
Sacramento, CA 94283-0001

David Shaw

Inspector General

Office of the Inspector General
P.O. Box 348780

Sacramento, CA 95834-8780
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Donna Neville
Senior Staff Counsel
Bureau of State Audits

| 555 Capitol Mall, Suite 300

Sacramento, CA 95814

Al Groh

Executive Director

UAPD

180 Grand Ave., Ste. 1380
QOakland, CA 94612

Pam Manwiller

Director of State Programs
AFSME- '

555 Capitol Mall, Suite 1225
Sacramento, CA 95814

Tim Behrens

President

Association of California State Supervisors
1108 “O” Street

Sacramento, CA 95814

Professor Jay D. Shulman, DMD, MA, MSPH
9647 Hilldale Drive
Dallas, TX 75231

Stuart Drown

Executive Director

Little Hoover Commission
925 L Street, Suite 805
Sacramento, CA 95814
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Peter Mixon

Chief Counsel

California Public Employees Retirement
System

400 Q Street, Lincoln Plaza
Sacramento, CA 95814

Yvonne Walker

Vice President for Bargaining
SEIU Local 1000

1108 “O” Street

Sacramento, CA 95814

Richard Tatum
CSSO State President
CSSO

1461 Ullrey Avenue
Escalon, CA 95320

Elise Rose

Counsel _

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814

Joseph D. Scalzo, DDS, CCHP
3785 N, 156" Lane
Goodyear, AZ 85395

John Chiang

Richard J. Chivaro

State Controller

300 Capitol Mall, Suite 518
Sacramento, CA 95814

I declare that I am employed in the offices of a member of the State Bar of this Court at

whose direction the service was made. I declare under penalty of perjury, under the laws of the
united State of America, that the above is true and correct.

Executed on September 19, 2008 at San Francisco, California.

/D%TM

Lori Dotson
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