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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARCIANO PLATA, et al,,
Plaintiffs,
. ,
ARN OLD SCHWARZENEGGER, et al.,
Defendants.

Case No, C01-1351 TEH

DECLARATION OF RECEIVER J.
CLARK KELSO IN SUPPORT OF
RECEIVER’S MOTION FOR ORDER
ADJUDGING DEFENDANTS IN
CONTEMPT FOR FAILURE TO FUND
RECEIVER’S REMEDIAL PROJECTS
AND/OR FOR AN ORDER
COMPELLING DEFENDANTS TO FUND
SUCH PROJECTS

Date: September 22, 2008
Time: 10:00 a.m. ‘
Courtroom: Hon. Thelton E. Henderson

DECL. OF RECEIVER J. CLARK XKELSO IN SUPPORT OF MOTION TO HOLD DEFENDANTS IN CONTEMPT.AND T0O COMPEL

FUNDING
C01-1351 TEH




Case 3:01-cv-01351-TEH  Document 1380  Filed 08/13/2008 Page 2 of 46
1 I, J. Clark Kelso, declare as follows:
2 1. Iam the Court-appointed Receiver in this matter, appointed pursuant to this Court’s
3 Order, dated January 23, 2008. Ihave custody of the files pertaining to the Receivership
4 and am familiar with the contents thereof. The facts set forth herein are based on my
5 review of the Receivership records and documents which are a matter of public record as
6 well as my own personal knowledge. If called as a witness; I could competently testify
7 thereto.
8 2. On February 14, 2006, this Court entered its Order Appointing Receiver (“OAR”), which
9 appointed the original Receiver in this matter. The OAR conferred on the Receiver all of
10 the powers of the Secretary of CDCR insofar as the delivery of medical care is concerned
11 and suspended the Secretary’s exercise of those powers for the duration of the
12 Receivership. Lest the Receiver be constrained by the same trained incapacity that had
13 stymied efforts under the stipulated orders, the Court made it clear that State law could be
14 waived when necessary to move the system toward compliance with the Constitution.
15 And, to underscore that the Court expected the State to work with the Receiver as he
16 undertook his efforts, the Court directed two provisions of the OAR, in particular, at the
17 Defendants.
18 3. Paragraph IV of the OAR, entitled “COSTS,” provides that “[a]ll costs incurred in the
19| implementation of the policies, plans, and decisions of the Receiver relating to the
20 fulfillment of his duties under this Order shall be borne by Defendants.” Paragraph VI,
21 entitled “COOPERATION,” provides that “All Defendants, and all agents, or persons
22 within the employ, of any Defendant in this action . . . and all persons in concert and
23 parti;;ipation with them, . . . shall fidly cooperate with the Receiver in the discharge of his
24 duties under this Order, . . . . Any such person who . . . thwarts or delays the Receiver’s
25 performance of his duties under this Order, shall be subject to contempt proceedings
26 before this Court.” (Emphasis in original.} The Court ordered that the OAR be served on
27 various State agencies, including the Department of Finance, Department of General
28 1
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Services and the State Personnel Board. (OAR, { VLB.)

. Defendants did not take an appeal from the OAR.

. On October 4, 2006, the Governor of California acknowledged the crisis in the prisons

created by overcrowding and proclaimed that the crisis amounted to an emergency within
the meaning of the California Emergency Services Act (Cal. Gov’t Code § 8550 et seq.).
As aresult of the Proclamation, the Governor conferred upon the Secretary of the CDCR
a number of powers, including the authority to “contract for facility spacé, inmate
transportation, inmate screening, the services of qualified personnel, and/or for the
supplies, materi%ls, equipment, and other services needed to immediately mitigate the
severe overcrowding and the resulting impacts within California.” The Governor then
suspended during the pendency of the emergency all provisions of the Government Code
and Pﬁblic Contracts Code as they pertained to state contracting. Attached hereto as
Exhibit 1 is a true and correct copy of the Governor’s Proclamation, judicial notice of

which is requested.

. From early in the Receivership, the Receiver recognized that the prisons sorely lacked

adequate medical facilitics and that, if the system was to be brought up to Constitutional
standards, very substantial renovation of existing facilities, and even more substantial
construction of new facilities would be required. The original Receiver launched at least
three significant construction-related initiatives: construction of new facilities at San
Quentin State Prison, a health care Facility Improvemeht program designed to provide
new and upgraded clinical space and clinical support space at each prison and a project
for the construction of several major medical facilities for the medical and mental health
treatment of prisoners that would result in up to 5,000 medical beds and 5,000 mental

health beds.

. In the Receiver’s Second Bi-Monthly Report to the Court, filed in September 2006, the

Receiver reported that he was in the initial stages of planning for the foregoing projects.

The Receiver reported that he had met with State officials in September 2006 to discuss

2
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planning for the 5,000 medical bed project and stressed that he would enter into
discussions with the Special Master in Coleman for the purpose of determining whether
the project should be expanded to include facilities to accommodate 5,000 mental health
beds. In the Third Bi-Monthly Report, filed in December 2006, the Receiver reported
that he had commissioned studies for the design and construction of the 5,000 medical
bed project.

The Defendants neither objected to nor expressed any concerns about the Receiver’s
proposed capital projects described in his reports.

Meanwhile, commencing in May 2006, and continuing until the present, Judge Karlton in
the Coleman case issued a series of orders for the provision and construction of additional
mental health beds at various institutions. Pursuant to those orders, Judge Karlton
required the Defendants to develop and submit to the court long range plans for
accommodating the prison mental health population. In an order dated October 20, 2006,
Judge Karlton required the Defendants to “address the feasibility of a ‘Design and Build’
approach for the c.onstruction projects specified in the consolidated plan and shall
coordinate the use of such an approach with any related Design and Build efforts in the
Plata case.” Exh. 3 to Docket # 1251, p. 3.

On November 15, 2007, the original Receiver filed his Plan of Action (“POA”). Docket
# 929 et seq. Among the initiatives included within the POA was the Receiver’s 5,000
Prison Medical Bed Construction Initiative and the health care Facility Improvement
Construction Initiative. Under the 5,000 bed project, the Receiver planned to
“[c]oordinate and lead a program to construct up to 5000 medical beds and up to 5000
mental health beds, utilizing carefully planned patient demographic reports to establish
the number and acuity levels of the beds needed.” Docket # 929, p.16 of 128. The
Receiver originally planned that pre-construction work, including obtaining funding of
the project, would be completed by the Spring of 2008 so that construction could

commence by June 2008. 7d. In addition, the Receiver anticipated completing

3
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construction in connection with the Facility Improvement Construction Initiative at 12
prisons by November 2008. Id

The Defendants neither objected to nor raised any concerns about the construction plans
set forth in the POA.

Both the original Receiver and I have met with the Special Master in Coleman and the
court representatives in Armstrong and Perez on a regular basis to coordinate activit_ies
and initiatives. Those meetings resulied in a series of coordination agreements that
effectively gave the Receiver the fead role in projects designed to benefit the class
members in the respective cases. In particular, on November 13, 2007, thé courts in all
four cases issued an order to show cause why the coordination agreement for the San
Quentin, Facility Improvement and 5,000/10,000 bed projects should not be approved.
Although the Defendants made a number of comments and suggestions about the
language of the order approving the coordination agreement, the Defendants did not
object to the projects or to the Receiver’s lead role in connection with the projects. On
February 26, 2008, the courts in all four cases entered an order approving the
Construction Coordination Agreement. Doéket #1107,

On January 23, 2008, this Court appointed me to act as Receiver. This Court stated that,
“the Receivership’s focus can and must now shift towards long-term reform that will
achieve the implementation of a sustainable, constitutionally adequate system of
delivering medical care to Plaintiffs — and, not inconsequentially, a system that must
ultimately be transitioned back to the State of California’s control.” Order Appointing
New Receiver (“OANR”) (Docket # 1063), p. 4:10-20.

On March 13, 2008, 1 issued the first draft of a Turnaround Plan of Action (“TPA”)
entitled, “Achieving a Constitutional Level of Care in California’s Prison.” One of the
primary Goals described in the TPA is the capital improvement projects to be undertaken,
including both the Facility Improvement and 5,000/10,000 bed projects. Thé Facility

Improvement project involves upgrading all existing institutions by 2012, and the

4
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5,000/10,000 bed project will involve the expansion of 6 or 7 existing facilities to serve
the long-term chronic care medical and mental health needs of up to 16,000 patients. The
upgrade program, as described in the TPA, was projected to cost at least $1 billion and
costs for the expansion program was anticipated to be about $6 billion. The capital.
projects are an essential component of my remedial plan for the State prison medical care
system, without which I will be unable to bring the system into compliance with the
Constitution.

The TPA was submitted for public comment for four weeks. The Defendants did not
object to the construction‘program described therein or its costs. Following a one-day
working session with the Court and its Advisory Working Group on May 3, 2008, I
caused final modifications to be made to the TPA and filed it with the Court on June 6,
2008. Docket # 1229. This Court approved the TPA on June 16, 2008, and stressed that
the TPA would be the plan of action for moving forward. Docket # 1245, Defendants
did not appeal from the order approving the TPA.,

I have endeavored, when seeking funding for construction of medical facilities for
inmates, to work within the parameters of State law to the extent possible. For example,
construction of new medical facilities at San Quentin State Prison is being financed by
Legislatively-authorized funding of $140 million in bond financing,

Unfortunateiy, more recent efforts I have made to work within the boundaries provided
by State law have been met with opposition. As described in the TPA, the Facility
Improvement and 5,000/10,000 bed projects were anticipated to require up to $7 billion
over the next three to five years. Given the scale of these projects and the substantial
funding requirements, I attempted to work closely with the State to obtain financing.
Specifically, I sought legislation to authorize financing of the project through revenue
bonds, not unlike the process by which the San Quentin project is being financed.
Senator Mike Machado agreed to sponsor Senate Bill (“SB™) 1665, which embodied the

proposal. On April 14, 2008, I made a presentation to the Legislature that described the

5
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Receivership’s “New Facilities Capital Program.” The presentation described both the
Facility Improvement plans and the 5,000/10,000 bed project. The latter is to be
accomplished by the construction of seven facilities at existing prison sites, each with
approximately 1,500 beds to accommodate medical and mental health services for up to
10,000 inmate-patients. The presentation pointed out that demographic projections in
studies performed by two consulting firms demonstrated the need for the additional
medical and mental health beds. I also attempted to describe each of the seven new

facilities in some detail, the location and phasing of construction for each facility, and the

. projected direct and indirect costs.

SB 1665 was approved by the Senate Public Safety and Appropriations Committees. The
bill was scheduled for a vote by the full Senate on May 15, 2008. One day before the
vote, the Legislative Analyst’s Office (“LAQ”) informed Senator Machado that the LAO
intended to issue a report the following week that would suggest that SB 1665 somehow
gonﬂicted With the Prison Litigation Reform Act (18 U.S.C. § 3626). On May 16, 2008, I
met with legislative staff, LAO representatives and representatives from the Office of
Legislative Counsel to discuss the LAO’s concerns and to express my willingness to try
and address those concerns.

The floor vote on SB 1665 was scheduled for May 27, 2008. Despite the meeting I had
with the LAO on May 16, the LAO issued its report several days before the floor vote.
See Exh. 20 to Docket # 1251. The LAO Report contains a number of seriously
misleading or factually inaccurate statements which are discussed at length in the
Receiver’s Eighth Quarterly Report, filed herein on June 17, 2008. Docket #1248, pp.
49-56. Suffice it to say, as stated in that Report, “[s]trippéd to its basics, the LAO
recommends ‘business as usual,” contemptuous of the existing Plata, Coleman, and
Armstrong orders.” Id., p. 54..

The full Senate failed on two occasions 1o approve SB 1665. As a practical matter, given

the chaos that seems to have gripped the Executive and Legislative branches over the

6
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failure to pass a state budget, a legislative solution to fund the necessary construction is
now speculative at best.

22. Despite the setback in the Legislature, I have continued to try to work with the State
Executive branch to obtain the necessary funding for the capital projects and to-avoid
secking Court intervention. Specifically, I met with representatives of the State
Controller’s Office (“SCO”), the Department of Finance (“DOF”), the State Treasurer’s
Office, the Governot’s Office and the Attorney General’s Office to discuss possible
mechanisms by which the State could provide funding, notwithstanding the Legislature’s
refusal to enact SB 1665.

23. In particular, I proposed two alternative approaches to funding, each of which was
rejected by the State. Fitst, I proposed to enter into a Memorandum of Understanding
(“MOU”) with the SCO and DCF to permit funding of the construction projects on a
“pay-as-you-go” basis under the Emergency Services Act. The Governot’s Emergency
Proclamation, together with the Emergency Services Act, provide the Governor with
substantial anthority to authorize expenditures by departments in the Executive Branch
from funds appropriated originally for other purposes or the Secretary of CDCR to
redirect Agency funds in light of the emergency. The obvious advantage to the pay-as-
you-go approach is that the State would not have to obtain the full $7 biilion required for
the cépital projects at one time, and thus the impact on the State’s financial well-being
would be minimized. Second, I stressed that, in light of the OAR’s requirement that the
State pay all costs of the Receivership, the SCO could simply issue warrants on the State
Treasury as hecessary to fund the construction projects. The DOF rejected the first |
proposal and the SCO rejected both.

24. The DOF suggested that I seck private financing for the capital projects that would stretch
out repayment over a 25-30 year period, and likely would require waiveré of State law. I
indicated that I was unwilling to adopt such an approach absent an MOU with the SCO

and DOF that would provide for some kind of security for the borrowing. For its part, the
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SCO was unwilling to issue warrants on the State Treasury unless this Court issued an

order for a sum certain, more specific than the cost provisions of the OAR.

25. In the face of the failure by the SCO and DOF to reach agreement on either of my

proposed solutions to the funding problem, I have offered yet another potential solution.

I sent the Governor’s Office a letter on June 9, 2008 that proposed a confract between

CPR, Inc. (the not for profit corporation through which the Receivership is operated), on

the one hand, and the Office of the Governor and CDCR, on the other hand. Pursuant to

the Governor’s emergency powers, the Governor would authorize CPR to undertake the

planning, design and construction of the proposed facilities. CPR would thereafter

deliver ownership of the facilities to the State. Payment would be authorized by the

Governor under the Emergency Services Act and/or as a result of the Costs proviston of

the OAR. 1 also proposed that the Governor would authorize payment on an annual basis

(plus an additional advance — a construction contingency fund — of up to 25% of that

year’s annual construction needs). Unfortunately, this proposal, too, was rejected.

26. Although the original cost estimates for my capital projects were approximately $7

billion, in fact, the total amount is now estimated to be at or above $8 billion because I

have taken on the responsibility of constructing facilities to comply with the remedial

plans in Armstrong and Perez, as well as in Plata and Coleman. The estimates for the

amounts required over the next five years are set forth below:

Encumbrance |

Needs 2008/09 200910 201011 2011112 201213 Totals

10,000 Bed Project | 2,466,588,245 1,912,814,369 1,620,597,386 6,000,000,000

33 Prison Project 669,758,485 1,058,164,539 269,617,285 2,459,691 2,000,000,000
2.459,691 8,000,000,000

Cash Flow Needs

10,000 Bed Project 213,969,815 1,681,635,423 2,028,583,445 | 1.576,846,500 | 498,064,727 | 6,000,000,000

33 Prison Project 148,132,134 987,771,354 845,854,293 18,242,219 2,000,000,000

TOTAL 362,101,949 2,669,408,777 2,974,437,738 | 1,595,088,809 | 498,964,727 | 8,000,000,000
8
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27. Of the more than $3.1 billion the capital projects will require in fiscal 2008/09, I will

28.

require approximately $204.6 million through December 2008, of which $92.5 million
will be used for the improvement program at four insfitutions (Avenal State Prison, Mule
Creek State Prison, Correctional Training Facility and California Rehabilitation Center)
and $112.1 million will be used for a variety of preliminary projects to be undertaken in
connection with the 10,000 Bed expansion project. On July 16 and July 22, 2008, I made
demand on the Governor and the Controller, respectively, to transfer approximately
$204.6 million to my account for the purpose of keeping the construction projects on
track through the end of this year. Iexplained that my cash resources were running low
and that failure to transfer the necessary funds would “likely cause my construction
i)rogram management and design-build teams to stand down and disassemble, resulting in
irreparable delays and thereby posing a grave threat to the health and safety of our inmate-
patients.” True and correct copies of my letters are attached hereto as Exhibits 2 and 3,
respectively.

I understand that Section 28 of AB 900, enacted by the legislature last year, appropriated
$300 million for infrastructure improvements in the state prisons and that approximately
$250 million of those funds remains available. Neveﬁheless, on July 25, 2008, the
Governor, and on July 28, 2008, the Controller responded to my letters and both refused
to comply with thé demand to transfer the $204.6 million that I had requested. Despite
the failure of SB 1665, the Governor and the Controller expressed only their hope that a
legislative solution for the necessary funding could be achieved. True and correct copies
of the Governor’s and Controller’s lettets are attached hereto as Exhibits 4 and 5,
respectively. Neither the Governor nor the Controller suggested any alternate funding
plan in the absence of a legislétive solution. To date, the State has failed and refused to
provide the funding necessary to permit me to continue the construction projects through
the end of this year and has failed and refused to provide a mechanism to assufe funding

of the capital projects through and including their completion.

9
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T declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Dated: August 13, 2008

I hereby attest that I have on file all holograph
signatures for any signatures indicated by a
“conformed” signature (/s/) within this efiled
document.

/s/ Martin H, Dodd

/s/ J. Clark Kelso
J. Clark Xelso

Martin H. Dodd
Attorneys for Receiver J. Clark Kelso

10
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CERTIFICATE OF SERVICE
The undersigned hereby certifies as follows:
I am an employee of the law firm of Futterman & Dupree LLP, 160 Sansome Street, 17"
Floor, San Francisco, CA 94104. I am over the age of 18 and not a party to the within action,
I am readily familiar with the business practice of Futterman & Dupree, LLP for the
collection and processing of correspondence.

On August 13, 2008, I served a copy of the following document(s):

- DECLARATION OF RECEIVER J, CLARK KELSO IN SUPPORT OF
RECEIVER’S MOTION FOR ORDER ADJUDGING DEFENDANTS IN
CONTEMPT FOR FAILURE TO FUND RECEIVER’S REMEDIAL
PROJECTS AND/OR FOR AN ORDER COMPELLING DEFENDANTS
TO FUND SUCH PROJECTS

by placing true copies thereof enclosed in sealed envelopes, for collection and service pursuant {o
the ordinary business practice of this office in the manner and/or manners described below to
cach of the parties herein and addressed as follows:

___ BYFACSIMILE: I caused said document(s) to be transmitted to the telephone number(s)
of the addressee(s) designated.

X  BY MAIL: Icaused such envelope(s) to be deposited in the mail at my business address,
addressed to the addressee(s) designated below. 1am readily familiar with Futterman &
Dupree’s practice for collection and processing of correspondence and pleadings for
mailing. It is deposited with the United States Postal Service on that same day in the
ordinary course of business.

Andrea Lynn Hoch Robin Dezember, Director (A)

Benjamin T. Rice Division of Correctional

| Legal Affairs Secretary Health Care Services
| Office of the Governor CDCR

Capitol Building P.O. Box 942883

Sacramento, CA 95814 Sacramento, CA 94283-0001

Molly Arnold Matthew J. Lopes

Chief Counsel, Dept. of Finance Pannone, Lopes & Devereaux, LL.C

State Capitol, Room 1145 317 Iron Horse Way, Suite 301

Sacramento, CA 95814 Providence, R1 02908

Warren C. (Curt) Stracener Donald Currier

Paul M, Starkey Alberto Roldan

Dana Brown Bruce Slavin

Labor Relations Counsel Legal Counsel

Depart. of Personnel Admin. Legal Division CDCR, Legal Division

1515 #“S” St., North Building, Ste. 400 P.O. Box 942883

Sacramento, CA 95814-7243 Sacramento, CA 94283-0001
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Laurie Giberson

Staff Counsel

Department of General Services
707 Third St., 7" FL,, Ste. 7-330
West Sacramento, CA 95605

Donna Neville

Senior Staff Counsel
Bureau of State Audits

555 Capitol Mall, Suite 300
Sacramento, CA 95814

Al Groh

Executive Director

UAPD

1330 Broadway Blvd., Ste. 730
Qakland, CA 94612

Pam Manwiller

Director of State Programs
AFSME

555 Capitol Mall, Suite 1225
Sacramento, CA 95814

Tim Behrens

President

Association of California State Supervisors
1108 “Q” Street

Sacramento, CA 95814

Professor Jay D. Shulman, DMD, MA, MSPH
9647 Hilldale Drive
Dallas, TX 75231

Stuart Drown

Executive Director

Little Hoover Commission
925 L Street, Suite 805
Sacramento, CA 95814

I declare that I am employed in the offices of a member of the State Bar of this Court at
whose direction the service was made. I declare under penalty of petjury, under the laws of the

Filed 08/13/2008 Page 13 of 46

David Shaw

Inspector General

Office of the Inspector General
P.O. Box 348780

Sacramento, CA 95834-8780

Peter Mixon

Chief Counsel

California Public Employees Retirement
System -

400 Q Street, Lincoln Plaza
Sacramento, CA 95814

Yvonne Walker

Vice President for Bargaining
SEIU Local 1000

1108 “O” Street

Sacramento, CA 95814

Richard Tatum
CSSO State President
CSSO

1461 Ullrey Avenue
Escalon, CA 95320

Elise Rose

Counsel

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814

Joseph D. Scalzo, DDS, CCHP
3785 N. 156™ Lane
Goodyear, AZ 85395

John Chiang

Richard J, Chivaro

State Controller

300 Capitol Mall, Suite 518
Sacramento, CA 95814

united State of America, that the above is true and correct.
Executed on August 13, 2008 at San Francisco, California.

Lopd D Tooe

Lori Dotson
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N) Office of the Bovernor sz R o]
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Proclamation

10/04/2008  Prinl Versipn

Piison Overcrowding State of Emergen-cy Proclamation

PROCLAMATION
hy the :
Govarnor of the Btate of Califomla

WHEREAS, the California Dapartment of Corrections and Rehabifitation (CDCR) is required by
_Callfornia law fo house Inmates committed to state prison; and

WHEREAS, various trends and factors, including poputation Increases, parole pollcles,
sentenoing laws, and recidivism rates have crested clreurnstancas in which the CDCR s now required
to house a record number of inmates In the CDOR prison syetem, making the CDCR prisen system the
largost state corractional system In the United States, with & tolal inmate populallon currently al an ali-
Ume high of mote than 170,000 inmates; and .

WHEREAS, dus to the record number of Inmates cusrenfly housed in prison In Callfomis, all 33
CDGR prisans are now &t or above maximum operational capachy, and 20 of the prisons are so
ovarcrowdad that the CDCR (& required to house more then 15,000 Inmates In conditions that pose
substanlial safaly risks, namely, prison areas hevar deslgned or intended for Inmate housing, Irctuding,
Hut not Iimitad to, common areas such as prison gymnasiums, dayrooms, and pragram raoms, with
approximataely 1,600 Inmates sleéping Inrple-bunke; and

WHEREAS, the current severe overcrawding in 20 COCR prisons has caused substantlal risk to
tha health and safeiy of the men and women who work Inslde these prisuns and the inmales houged n
them, bacause:

With 80 many inmates housed In farge common areas, there i an Increased, subsatantlal risk of
vinlance, and greater difficulty controlling large Inmate populaiions.

. With large numbers of Inmates housed together in triple-bunks, there fa an Increased, substantlal
* sk for transmligston of infestious liinesses..

The triple-bunks and tight quarters create line-of-sight problems for correctionsl officers by
blocking views, creating an Increasad, subsiantial sacurily risk, ’

WHEREAS, tha current severe overcrowding In thesa 20 prisons has alsy overwhelmed the
alectrical systems and/or wastewater/eswer systems, because thosa systems are now often required to
aperate al or above the maximum Intanded capacily, resulting In an increassd, subataniial risk to the
health and safety of CDCR slaff, inmales, andg the public, bacause:

Ovarleading the prigon eleciroal sysiems hag resulted In power fallures and blackouls within the -
prisans, creating Increased security threats. It has also damaged fuses and franaformers,
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Overloading the prison sewage and wastewater systems has reaulied In the discharge of wasle
bayondilra:laiment_ capacily, resulling In thousands of gallons of sewage spills and anvironmental
contaminalion.

And whan the prisons *overdischarge® waste, bacterla can contaminate the drinking water
supply, pulting (he public's health at an Increased, substantia) risk. ‘

WHEREAS, overloading the prison sewage and walter syslems has resuited in Increased,
substantial risk of damage {o elate and privataly owned property and has resulted In multipte fines,
penalties-andior noticee of viclatlorte lo the CDCR related to wastewatar/sewer system overioading such
as groundwater canlamination and environmental pollution; and

WHEREAS, ovamrowdlng'cauaen harm 10 pacple and'propeny. teads to Inmate unrest and
misconduct, reduces or eliminates programs, and increases recldivient as shown within thls state and in

others; and

WHEREAS, in adtiilon to all of the abova, in the'zs prisons with sevare overcrowding, the
followlng dlrcumstances exiat: ) .

Avanal State Prison hes an operattonal housing capacity of 6,768 inmates, but It currenlly
houses 7,422 inmates, with 1,654 inmatas housed in areas deslgned for other purposes. Al ihe same
tlme, in the Jas! year, there were 84 incldents of assaulVbaltery by Inmates — 31 of them agalnsl CDCR
stalf — along wilh 15 riots/melees, and 27 weapan confiscations.

The Callfornla Correctional Center has an opdrational housing capacily of 5,724 inmates, bul It
currently housss 6,174 inmatas, with 450 lnmates housed In areas designed for olher purposes. Al the
same fime, In the last year, there were 128 Incidents of assaullbaliery by Inmates — 16 of them agalnst
CDCR staff — along with 34 rlols/meloes, and 24 waapon confiscatlons.

The Callfornia Correcilonal insiitullen has an operational housing capacily of 4,631, but it
currently housas 8,702 Inmates, with 771 Inmatas housed In ereas designed for other purposes, Atthe
sama time, In1he (ast yesr, there ware 126 incldants of assaull/battery by Inmates — 78 of them against
CDCR.staff — along with 6 rivta/melees, and 57 weapon conllscatlons, '

Cantinala State Prison has an operalional housing capaclly of 4,368, but it currently houses
4,868 inmates, with 665 Inmates housed In areas designed for other punposes. At tha same time, In the
last year, there wera 141 Incidenis of assauit/baltery by Inmetes — 30 of thom against CDCR staff —
along with 10 rlate/malees, and 151 weapon conflacations.

The Caiifornia instilution for Men has an operational housing capacily of 6,372, but it cumently .
nouses 6,646 Inmates, with 1,243 Inmales housed In areas desipned for other purposes. At the eame
fime, In the (ast year, there wore 170 Incidente of assault/batiery by Inmates — 67 of them against
CDGR slaff — along with 21 riote/meless, and 47 weapon conflscations.

The Callfernla Institulion for Women has an operational houstng capaclly of 2,228, butit
currently housas 2,624 Inmales, with 388 Inmates housed in areas deslgned for ather purposes. Af the
sama time, [n tha lasl year, there were 85 Incidents of assaultibattery by inmates — 26 of them against
CDCR staff -~ and 6 weapon canfiscatlons,

The Callfernia Man's Colony has an aparational housing capacily of 6,204, but il currently
houses 8,574 Inmates, with 280 nmates housed in areas designed for other purposss. At the same
{ims, in the Iast year, there were 161 (ncidents of assauiikattery by inmates - 33 of them agalnst
CDCR staff —along with 11 rlots/melees, and 28 weaapon confiscations.

The Calllarnia Siate Prison at Corcoran has an operational housing capucily of 4,954, but It
_currantly houses 6,317 inmates, with 383 Inmates housed In areas designat for oiher purposea. At the
same fime, [n the [ast year, there were 147 Incldents of assault/battery by Inmates — 68 of tham agalnst
CDCR slaff — along with & riots/melees, and 111 weapon confiacatlons.
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The Callfornia Rehabilitation Center has an operalional housing capaclty of 4,680, bul It currently
houses 4,860 inmates, with 188 Inmates housed In ereas designed for other purposes, Ai {te same
fime, In Ihe iast year, there were 65 incldents of eseault/battery by Inmates — 28 of tham agalnat CDCR
staff — 8 riots/melaas, and 34 weapon confiscations.

- The Corectional Training Facllily has an operational housing capachy of 8,167, but it currently
houges 7,027 Inmatas, with 870 inmates housad In araas designed for other purposes. At the same
time, In the las! year, thare were 86 Incidents of assaultibattery by inmates - 26 of them apainst COCR
staff - atong with @ rlote/melees, and 27 weapon conflecations.

Chuckawalla Vafle smta Prison has an oparational housing capaciy of 3,443, but it currently
houses 4,282 Inmates, wilh 842 Inmates housed in arans deslgned for olher purposes. At the same
fime, In the last year, thare ware 50 intldents of assauithattery by iInmates — 11 of them agalnst COCR
staff - along wilhk 8 riots/meless, and 21 waapon confiscations.

Deuel Vocational Institution has an operational housing capacily of 3,116, but it currenlly houses
3,911 Inmates, with 788 inmates housad In areas designed for other purposes. At the same time, in the
Iast year, there wora 114 Incldents of assaultbattary by Inmates - 54 of them against CDCR staff —
ajong with 7 riolaimelaas, and 37 weapon confiacations.

High Dasert State Priscn hes an cperational housing capacily of 4,348, but it currenlly houses
4,708 Inmates, with 360 Inmales housed In areas designed for other purposes. At the same time, In the
last year, there were 351 [ncldenta of assaultbattery by inmates — 44 of them agalnst COCR sfaff —
along with & riots/meless, and 286 waapon confiscations.

Ironwood State Prison has an operational housing capaclly of 4,185, but It currenlly houses
4,885 inmates, wilh 480 Inmatas housad In areas dasigned for other purposes. At the same fime, In the
last yaar, there were 88 incidanis of assault/battery by inmates — 18 of tham agalnst COCR statf —
along with 14 riole/melees, and 52 weapon confiscatlons.

Kern Vallsy State Pdson has an operational housing capaclly of 4,666, but it curiently houses
4,088 Inmates; with 120 Inmates housed In areas designed for other purposes. At the same time, in the
Iaat year, there were 148 Incldents of assauit/hattery by inmates — 60 of them agalinist CDCR ataff —
elong with 10 rlots/melees, and 48 weapon conflacations.

TheCalifornia Slata Prison at Loz Angeles hae an operalional housing capacity of 4,230, but It
currently hounes 4,888 Inmates, with 468 Inmates housad in areas designed for other purposes. At the
same tims, In the last year, there were 211 Incidents of assault/battery by Inmates «—~ 123 of them
agalnst CDCR ataff — along wiih 4 rdots/meless, and 101 waepon confiscations,

Mule Craak State Prison has &n oparational housing capacily of 3,197, but it currenily housas
3,928 inmates, wilk 732 lnmates housed In areas designed for other purposes. At the same tire, In the
last year, there were 66 Incldants of assauit/battery by [nmates — 36 of them agalnst CDCR staff —
along with 1 dotimeles, and 28 waapun conflscations.

Narih Kern State Prison Has an operaflonal housing capaclly of 6,188, but It currently houses
6,366 Inmates, with 178 Inmates housed In arens deslgnad for other purposes. At the same tme, in the
lant yoar, thers wore 138 incldents of assaultibaltery by inmates — 43 of them against COCR statf —
along with 16 ricts/meless, and 70 waapon confiscations.

. Pellcan Bay State Prison has an oparational housing capacily of 3,444, but it currantly houses
3,604 Inmates, with 160 Inmates housed in areas deefgned for olher purposes, At the sama fime, in the
last yaar, there ware 256 Incidents of asaault/battery by Inmates — 88 of them agalnst CDCR staff -
along with 0 rlots/meleas, and 108 weapon confiscallons.

Pleasant Vallay 8tate Prison has an operational hous!ng capacily of 4,388, but It currently
houses 5,112 inmates, with 744 Inmatas housed in areas designad for other purposes, At the same
fime, in the lastyear, there wene 205 Incldents of assault/battery by inmates — 58 of them agalnst
CDCR staff — along with 12 ricte/meleas, and 26 waapon conliscatfons.

The Richard J. Donovan Correctionat Faclilty bas an operational housing capacity of 4,120, but it
currently houses 4,720 Inmates, with 600 inmates housed in areas deslgned for other purposes. At the
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same tims, In the last year, there were 244 intldants of assauivbattery by inmates — 118 of them
ageinst CDCR staff — along with 11 ricis/melass, and 68 waapon conflseations.

The Californls Siate Prison at 8atramento has an operational housing capacily of 2,973, butit
currently houses 3,213 Inmates, with 240 Inmates hoisad In areas deslgned for olher purposes. At the
game Ime, inthe Iaul yaar, there were 284 Incldenie of assaultibattery by inmales ~ 168 of them
apainst CDCR staff — along with & riots/meless, and 118 weapon confiscalions.

Tha Callfornta Substance Abuse Trealment Facilily and State Prison at Corcoran has an
aperational housing capacily-of 6,580, but it currently houses 7,663 Inmates, wilh 1,233 Inmales itoused
_in areas duslgned for other purposes, At the same time, In the Iasl year, lhare wara 120 incldents of
aseaul/battery by Inmates - 83 of them agalnsl COCR slafi — atong with 20 rlola/meless, and 124
wagpoh conflscallons.

The Siarra Consetvation Center has an operational housing capacity of 5,857, but It cusrently
houges 6,107 Inmates, with 460 Inmates housed [n areas designed for ofher purposes, At the eame
fime, In the last yaar, there were 81 [ncldents of assaultbattery by Inmates — 18 of tham against CDCR
stalf — along with 19 riofs/meless, and 50 weapaon conflscations,

The Callforn]a State Prlson at Selano has an operational housing capaclly of 6,070, but it
currently houses 5,858 inmates, wilh 788 inmates housed In areas deslgned for other purposes. At the
same time, In the laat year, there were 60 Incldents of assauil/batiery by inmates — 28 of them against
CDCR slaff — along with 4 riate/melaes, and 114 waapon confiscations.,

. San Quentin State Prison has an operational housing capacity of 4,033, but It currently housas
5,183 Inmates, with 267 Inmatas housed in areas deslgned for othar purpoaes. At the aame time, in the
tast yaar, there were 262 Incldents of assault/baltery by Inmates - 123 of them against COCR steff —
along with 16 riola/meleas, and 118 weaapon confiscatlons,

Salinas Valley State Prison has an operationsl housing capachy of 4,200, but it currenily houses
4,680 Inmates, with 480 Inmetes housed [n areas designed for other purposes, At the same time, in the
last year, thbre ware 181 Incidents of assauiUbaltery by Inmates — 82 of them agalinst GDCR slaff —
atongwith 7 ﬂow‘me!ses and 91 weapen confiscatlons.

Valley State Prison for Womsn has an opearational housing cepacily of 3,902, but H currently
houses 3,960 Inmates, with 58 hmales housed in areas deslgnad for other purposes, At the sama time,
in the fast year, there were 126 incidents of asaaullfbanmy by Inmates — 76 of them againsl CDCR staff
— and 16 weapon confiscations.

Wasoo State Prison has an operational housing capacity of 5,839, but it currently houses 8,008
_ Inmates, with 2680 Inmetes housad In areas designed for other purposes. At the same time, In the las!
yaar, there wene 226 Incldents of assault/batiery by inmates — 97 of them againat GDCR staff —along
wilh 32 riols/meleas, and 82 wenpon confiscations,

WHEREAS, soma of these 20 ssverely overcrowded prisons may aven be housing mora
inmales, becauss the Inmate populstion cantinually fluctuates among the CDCR prisons; and

WHEREAS, in addillon to the 1,871 Incldents of violence parpalreted In these 28 sevarely
ovarcrowded prisons by Inmales against CDCR staff last yoar, and the 2,842 Incldents of violenca
perpsiratet In these prigons on inmates by olher Inmates in the Iast year, the sulcida rate in these 29
prisons ls approaching an avarage of one. par weok; and

WHEREAS, the fedaral court in the Colerman case found mental-health care In CDCR prisone to
b below federal constiiviional standards due In part (o the lack of appropriate beds and space; and

WHEREAS, the use of comman areas for Inmate housing has severely _fnodlﬂad or allminated
oeriain Inmate programs in the 20 prisona whh severe overcrowding; and

WHEREAQ. the sevare overcrowding has also aubstantially Emited or restrioted Inmate
movement, causing significantly reduced Inmate attendance In academic, vovattonal, and rehabliltation
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WHEREAS, ovarcrowded prisons In other etates have experlenced some of the deadlles! prison
riots In American history, Including:

in 1671, the nallon’s deadest prison rol occurred i Altica, New York, resulting in the death of
43 people. On the day of this rlot, the prison — which waa bullt for 4600 — housed approximately 2,300
Inmales,

Ih 1981, & rlo} oceurrad In the New Mexico Slate Penitentiary. More than 30 fnmales ware Kkilled,
more than 100 people were njured, and 12 ofiicera ware laken hostage, some of whom wera boaten,
sexually assaulted, andfor rapad. On thé day of this riot, fhe prison — which was bullt for 800 — housed
approximelely 4,138 Inmates.

In 1983, 8 riot occurred n Lucagville, Ohlo, Ons officer was murdered, four officers were
serlously Injured, and nine Inmates were kllled. On the day of this rlot, the prison — which was bulit for
1800 — housed approximataly 2,200 inmates,

_ WHEREAS, | beileva Immediate aéllon Is necessary to pravent death and harm caused by
Calitornia's asvere prison overcrawding; and

WHEREAS, becausa of the housing shortage In GDCR prisons, the COCR has currénl contracts
with four Californla countias 1o house 2,362 additional stale Inmates In local adult jalls, but this creates
the following ovarcrowdlng problem in the county Jalls: .

Acconding fo a report by the Californla State Sharifis' Assoclallon In June 2006, adult jalls
racanlly averaged a dally population of approximately 80,000 inmates. On a iypical day, the county alia
lacked space for more than 4,000 Inmates across the state, .

Based on the game rapart, 20 of Callfornla’s 68 counties have court-lmposed population caps
resulting from ifligation brought by or on behalf of Inmates in crowded Jails and ancther 12 countles have
self-lmpoead caps.

tost of Californla's Jall population conslsts of folony mates, but when county jalls are full,
someone In custody must be released bafore a new {nmate can be admilted,

The 2008 Sheriffs’ Assoolation report states that last year, 233,388 Individuals stalowltie avolded
Incarcaraiton ar were refaased early into local communities bacauss of the lack of jail apace.

WHEREAS, overcrowding condifions are projected to get even worse in ihe coming year, to the
palnt that the CDCR expacts to run oul of all common ares space o houss prisoners In mig-2007, and
wili be unable lo recaive any naw Inmales; and

WHEREAS, In January 2008, | proposed $¢ biilon inthe Strataglc Growih Plan to help manage
inmate population at alt (evels of government by thereasing ihe number of avallable lacat jall beds and
providing for twa naw prisons and space for 83,000 prisoners to addrass California’s current and fulure
Incarceratlon needs; and

WHEREAS, the Callfornia Legislature falled to ot upon this proposal; and

WHEREAS, In March 2008, & proposal was submilied as part of my 2008-07 budgat to enable
the CDCR ta contrect for & total of 8,600 bads in communily comectionat facllittes wilhin the stale; and

WHEREAS, the Cullfornia Leg!siatura denled 1his proposal; and

http://gov.ca.gov/proclamation/4278/ _ 6/18/2008



Case 3:01-cv-01351-TEH Document 1380  Filed 08/13/2008 Page 20 of 46

. WHEREAS, on Juna 286, 2008, | [ssuay a proglamallon calling the Leglslature inta spacial
seaslon because | balisved urgent actlon was needed to address this severe problem In Callfornia’s
prisons, and | wanted to give the Leglelaiure a further opporiunity to address this cdsis; and

WHEREAS, the CDCR submitled detailed proposals fo the Leglslature to address Ihe Immadiate
and longer-term needs of tha priscn system In an effort resive ihe ovarcrowding crisls; and

WHEREAS, the Callfornia Legisiature fallad to adopt the proposals submilied by the COCR, and
- gisc fallad to adopt sny proposals of iis own; and

WHEREAS, In reaponse, my office tirected the CDCR to conduct a survay of certaln Inmates In
Callfornla’a gensral population to determine how many might veluntarily transfer to out-ol-stale
carrectional faclilties; and ]

WHEREAS, {he CDCR reports that more than 19,000 inmates expressed interest in voluntarlly
fransfening to a correctional facliity oulside of Californla; and

WHEREAS, the oversrowding crisls gats woree wilh each pasaing day, crealing an emergency
In the California prison system.

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Govarnor of the State of Callforaia, In fight of
the aforementlonad, find thet conditions of extreme porl to the eafety of persons and property exlst in
the 29 CDCR prisons [dentifed above, due to severe ovarcrewding, and that the magnitude of the
clrcumstances excaads the capabliities of the sarvices, personnet, equipmant, and facliities of any
geographical area In this state. Additlonally, the counlles within the state are harmed by this slluation, as
{he inablilty to appropriately house inmates direcliy impacis tocal Jall capaclly and the early release of
folong, This crisls spans the eastern, westem, nerthern, and soulhem paris of the slate and
compromises the publis's safely, and ! find that fogal authority Is Inadeguate o copa with the
emergency. Accordingly, under the aulhority of the Callfomta Emergancy Services Act, set farth at Tllle
2, Divislon 1, Chapter 7 of the California Govemment Code, commencing with section 8650, | hereby
procialm that & Blate of Emergency exista within the State of Californla’s prigon sysiem.

Pursuant {o this proclamation:

1. ‘Tha COCR chall, consistent with state law and as deemed appropriate by the CDCR
Secretary {or the gole purpose of immediately mitlgating the severe ovarctowding In these 29 prisons
and the resulting impacts within Califomla, Immediately conract for oui-of-state correctional facliities to
effectuate voluntary transfers of California priaon inmates to facllities oulside of this state for
Incarcaration consleting of constitutionally adequate housing, care, and programming.

. The COOR Secratary shall, after exhrausting all possibliities for voluntary transfars of
Inmates, and {n compliance with the Interstate Corrections Compact and the Westem Interstate
Correctlions Compact, and as he deams nacessary and appropriate lo mitigate this emergency,
effectuate Involuntary transfers of California prison Inmatés, based on criterla et forth below, to
instilutions In othar states and those of the fadaral government for Incarceration consieting of .
constitulionally adequate housing, care, and programming, In such Instance, becausa sirlet compliance
with Califernla Pena! Cote sectlions 11191 and 28917 would pravent, hindar, or detay the mitigation of
the savara overcrowsding in these prisons, applicable provisions of thess slatutes are suspended to the
extant necessary to enabie the CDCR (o {ransfer adult inmales, sentenced under Gallfornia-law, to
insiltulions In olhor states and thosa of the faderal government without consent. This suspension Is
Imited to {he scope and duration of this emergenioy.

A. The CRCR Secrstary shall pricrillze for Involuntary tranefer he Inmates who meet the following
criteria; .

1. Inmates whe: (&) have been previously deporied by the federal government and ere criminal allens
subjact to Immediate deportation; or (b} have commlited an aggravated fefony as defined by federal .
statute and are subject to deportation, ’ ‘

2. inmates who are paroling oulsida of Callforala,

3. tnmates who have Iimited or na famlly or supportive ties in Callfornla based an visitation records
andfor other information deéemed relevant and appropriate by the CDCR Secretary,
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4. Inmates who have family or supporiiva ties In a transfer atale.

6. Ofher inmates as desmed appropriate by the GDCR Secretary.

B. Noperson under commiimant to the Division of Juvenlle Justics may be consldered for such
{ransfer,

‘ lIl. The CDCR Sacretary shall, beforg salecting any inmate for fransfer who hae Individual
medical andlor mantal-haalth needs, consull witlt the court-appoirted Recalver of the CDCR madical
syslem and/or the court-aselgned Spaclal Master In the Colomen mentel-haalth cass, depending on the
fgliicare needs of the Inmate, to determine whether a transfar would ba appropriate,

V. The CDCR Sacretary shall, balore effeciualing any Inmale transfer, carefully and thoroughly
avaluate all appropriate factors, Including, but not limlied to, the cost-alfectivenass of any such transfer
gnd wl;lalhar t;n inmate setected for transfer has any pending appeals or hearings hat may be Impacted
by such transfer.

V. The CDCR shall, as desmad approprlate by ihe CDCR Sacrelary, contract for facliity apace,
inmata transportallon, inmata scresning, the services of quaified personnsl, and/or for the supplies,
matexals, equipmant, and other services neaded (o Immediately mitigate the severe overcrowding and
the resuiting Impaots wittun California. Because eirict compliance wilh the provisions of the Govarnment
Coda end the Public Contvact Code applicabla to slate contracts would prevant, hinder, or delay the
mitigation of the sevare overcrowding In thase prisons, applicabli provislons of theae statutes, Including,
tut not limited to, agdvertising and competlitiva bldding requirements, are suspended to the extent
nacessary to enable (he COCR to anter Into auch contracts as expedillously as poseible, Thia
suspenalon Is fimlted to the scope and duration of this emergancy,

{ FURTHER DIRECT thai as soon as harealier possibte, this proclamation ke filed In the Office
ol the Secretary of State and \hat widespread publiciy and notice be glvan of this proctamallon, .

IN WITNESS WHEREOF | have heraunto set my hend and caused the Great
Ses! of the State of Callfarnia to be affixed this 4th day of Qctober 2008.

ARNOLD SCHWARZENEGGER

Governor of California

ATTEST:

BRUCE McPHERSCON
. Sacretary of Slate

Emall the Govarnor | Emall Aleds | Internship Program | Technlcal Conlact |
R85.Fends | SllaMan | Privacy Poficy { Goudtitions of Use

CA State Homepape
® 2008 Siate of California
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CALIFORNIA

PRISON HEALTH CARE
RECEIVERSHIP CORP.

J, Clark Kelso, Receiver
501 J Street, Suite 100
Sacramento, CA 95814
(916) 323-1923
Clark.Kelso@cdcr.ca.gov
www.cprinc.org

July 16, 2008

Governor Arnold Schwarzenegger
Office of the Governor

State Capitol

Sacramento, CA 95814

Dear Governor Schwarzenegger:

I notified Director Genest on May 30, 2008, in a letter copied to you, of the need for $70
million to satisfy the unfunded requirements of the construction programs in my
Turnaround Plan of Action through the end of Fiscal Year 2007-2008. That time has
passed, and I now require a total of $204.6 million to meet the unfunded needs of the
construction programs through December 31, 2008. The Legislature has not provided the
$70 million in funding previously requested. You have taken no action to provide
funding, even on an interim basis, despite your authority to do so under applicable law,
including the California Emergency Services Act.

The obligation of all Plata defendants to fund the construction programs in the
Turnaround Plan of Action is beyond dispute. The February 14, 2006 Order Appointing
Receiver (“OAR”) provides that “[a]ll costs incurred in the implementation of the
policies, plans, and decisions of the Receiver relating to the fulfillment of his duties under
this Order shall be borne by Defendants.” (OAR, pg. 7.) The Plata defendants did not
appeal from the OAR. The Court has deemed the Turnaround Plan of Action “the plan of
action for moving this case forward,” and has specifically found that the strategic goals in
the plan, including those related to construction, are “necessary to bring California’s
medical health care system up to constitutional standards.” (Order Approving Receiver’s
Turnaround Plan of Action, pgs. 3-4.) Despite the obligation placed on the Plata
defendants collectively, and you individually, to provide the funding necessary to bring
these projects to fruition, no funding has yet been provided.

 Without additional funding, my cash on hand for construction costs, as incurred, will be
exhausted in October or November. This will likely cause my construction program
management and design-build teams to stand down and disassemble, resulting in
irreparable delays and thereby posing a grave threat to the health and safety of our
inmate-patients. I will not, indeed cannot, let this occur, The OAR is clear that any
person who “thwarts or delays the Receiver’s performance of his duties under this Order,
shall be subject to contempt proceedings before this Court.” (OAR, pg. 8.) Unless you
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take immediate action to provide funding, interim or otherwise, for the construction
programs in the Turnaround Plan of Action, I intend to move the Court for whatever
remedy may be necessary to compel the State’s funding of the programs, including, but
not limited to, commencing contempt proceedings against you and the other Plata
defendants. I recognize that you are not wholly responsible for the unconstitutional
conditions in the prison system. However, you presently hold the position and authority
that will enable us to resolve this crisis. Please provide written assurance no later than
Friday, July 25, 2008 that the funding requested above will be provided.

7urs truly,
J. Clark Kelso
Receiver
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1-cv-01351-TEH Document 1380 Filed 08/13/2008 Page 26 of 46
CALRSRNIA d

PRISON HEALTI-J CARE
RECEIVERSHIP CORP.

1. Clark Kelso, Receiver
501 J Street, Suite 100
Sacramento, CA 95814
(916) 323-1923
Clark.Kelsof@cder.ca.gov
www.cprinc.org

July 22, 2008

The Honorable John Chiang
State Controller

300 Capitol Mall
Sacramento, CA 95814

Dear Controller Chiang:

As you know, I have met numerous times with your staff to discuss my office’s need for
funding to support the construction programs set forth in my court-approved Turnaround
Plan of Action, and your office’s obligation to provide such funding. My needs have now
become much more urgent, requiring immediate attention.

On May 30, 2008, I notified Director Michael Genest of the Department of Finance of the
need for $70 million to satisfy the unfunded requirements of the construction programs in
my Turnaround Plan of Action through the end of Fiscal Year 2007-2008. That time has
passed without funding being provided, and I now require a total of $204.6 million to
meet the unfunded needs of the construction programs through December 31, 2008. The
Legislature has not provided the $70 million in funding previously requested, and the
Govemor has similarly taken no action to provide funding, even on an interim basis,
despite his authority to do so under applicable law, including the California Emergency
Services Act.

The obligation of all Plata defendants, including yourself, to fund the construction
programs in the Turnaround Plan of Action is beyond dispute. The February 14, 2006

- Order Appointing Receiver (“OAR?”) provides that “[a]ll costs incurred in the
implementation of the policies, plans, and decisions of the Receiver relating to the
fulfillment of his duties under this Order shall be borne by Defendants.” (OAR, pg. 7.)
The Plata defendants did not appeal from the OAR. The Court has deemed the
Turnaround Plan of Action “the plan of action for moving this case forward,” and has
specifically found that the strategic goals in the plan, including those related to
construction, are “necessary to bring California’s medical health care system up to
constitutional standards.” (Order Approving Receiver’s Turnaround Plan of Action, pgs.
3-4.) Despite the obligation placed on the Plata defendants collectively, and you
individually, to provide the funding necessary to bring these projects to fruition, no
funding has yet been provided.
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Without additional funding, my cash on hand for construction costs, as incurred, will be
exhausted in October or November. This will likely cause my construction program
management and design-build teams to stand down and disassemble, resulting in
irreparable delays and thereby posing a grave threat to the health and safety of our
inmate-patients. I will not, indeed cannot, let this occur. The OAR is clear that any
person who “thwarts or delays the Receiver’s performance of his duties under this Order,
shall be subject to contempt proceedings before this Court.” (OAR, pg. 8.)

Unless you take immediate action to provide funding, interim or otherwise, for the
construction programs in the Turnaround Plan of Action, I intend to move the Court for
whatever remedy may be necessary to compel the State’s funding of the programs,
including, but not limited to, commencing contempt proceedings against you and the
other Plata defendants. I recognize that you are not wholly responsible for the
unconstitutional conditions in the prison system. However, you presently hold the
position and authority that will enable us to resolve this crisis. Please provide written
assurance to me no later than Friday, July 25, 2008 that the funding requested above will
be provided.

Yours truly,

Jlbf

J. Clark Kelso
Receiver
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GOVERNOR ARNOLD SCHWARZENEGGER

July 25, 2008

Mr. J. Clark Kelso

Receiver

501 J Street

Suite 100

Sacramento, California 95814

Dear Mr. Kelso,

I am writing in response to your July 16 letter regarding funding for your proposed construction
projects. You state that you now require $204.6 million to meet unfunded needs of your
construction programs through Decembier 21, 2008, and ask that I provide written assurance no
later than July 25, 2008, that the requested funding will be provided.

As you know, I support your Turnaround Plan of Action and the construction programs that you
have determined are necessary to fulfill your duties as receiver and improve the quality and
delivery-of medical care in the state prisori system. I continue to prefer and support the use of
lease revenue bonds to provide the funding mechanism for these proposed construction projects.

As you are also aware, my administration has been working with you to explore other funding
mechanisms for your proposed construction projects. To this end, our offices discussed the
possibility of providing funding under my Prison Overcrowding State of Emergency
Proclamation. However, my office concluded that this was not a legal option. Recently, on July
22, 2008, the state’s counsel provided a detailed response to a list of 11 questions sent by your
counsel regarding different funding mechanisms for your proposed construction projects.
Currently, my office and the Department of Finance are working with your office on revenue
bonds to be issued by the Infrastructure Bank in the event that lease revenue bond funding is not
authorized by the Legislature.

STATE CAPITOL * SACRAMENTO, CALIFORNIA 95814 « (916) 445-2841

B T
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As Governor, ] am bound by the Constitution and state law. As you recognize in your letter,
only the Legislature has the authority to make appropriations. In the absence of legislative
authorization, it is not within my power to appropriate state funds for the Receiver’s construction
projects. Therefore, I am not in a position to provide you with written assurance that your
request of $204.6 million will be niet. I remain committed to working with you and Judge
Henderson to bring California’s prison health care system up to constitutional standards, and I
will continue to work with you and the Legislature to obtain funds necessary to complete your
mission.

Sincerely,

Arnold Schwarzenegger

f/la
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RECEIVED AUG 08 7008

JoHNn CHIANG
Tulifornia State Controller

July 28, 2008

J. Clark Kelso, Receiver
501 J Street, Suite 100
Sacramento, CA 95814

Re:  Turnaround Plan of Action
Dear Mr, Kelsp:

Thank you for your letter concerning the above-referenced subject dated July 22,
2008. As was explained to you by my Chief Counsel on June 5, 2008, and more recently
in a letter dated July 22, 2008, from the Attorney General’s Office to your counsel,
Martin H. Dodd, Futterman & Dupree, copy attached, we are unable to comply with your
request,

As you know, Mr. Dodd, at your behest, raised essentially the same question
posed in your letter concerning the availability of funding albeit with more specificity on
the availability, or lack thereof, of specific funds as well as the applicability of the
February 14, 2006, Order. :

In responding to Mr. Dodd’s questions, I asked my staff to provide all relevant
legal and factual information in order that you would be fully apprised about the tenuous
financial condition of the State and the defendants’ views concerning the limitations of
the referenced Order. It is my opinion that the Attorney General’s response to those
questions is self explanatory and needs no further elaboration.-

That being said, it is my understanding that the State defendants, including my
office, have been cooperating with your office to construct a solution that accomplishes
your objectives with little or no disruption to the State’s general fund, special fund or
operations. It is also my understanding that the alternative presented is one that utilizes
lease revenue bonds to fund the proposed capital outlay expenditures. This method is, of
course, the method used by the state to fund projects of this magnitude thereby spreading

" the cost of repayment over a period of years rather than on a “pay as you go” method.

300 Capitol Mall, Sulte 1850, Sacramento, CA 95814 ¢ P.O. Box 942850, Sacramento, CA 94250 * {916) 445-2636 + Fax: (916) 322-4404
777 S. Figueroa Street, Sulte 4800. Los Angetes, CA 90017 ¢ (213) 833-6010 ¢ Fax: {213) 833-6011
WWW,SC0. S, E0Y
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While I cannot comply with your request, I do encourage continuing discussion
between our respective offices as well as the Legislature and the Governor’s office with
the hope that this matter can be satisfactorily resolved in the best interest of both the State
and the plaintiffs in the litigation.

Sincerely,
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Attorney General . DEPARTMENT OF JUSTICE

1300 8 STREET, SUITE 125
PO BOX 944255
SACRAMENTO, CA 94244-2350

Public: (916) 445-9555

Telephone: (916) 445-7385

Facsimile: (916} 324-8835

i:-Mail- Christopher. Krueger@@doj.ca.goy

July 22, 2008

Martin H. Dodd. Esq.

Futterman & Dupree LLP

160 Sansome Street, 1 7th Floor
" San Francisco, CA 94104

RE:  Marciano Plata, et al. v. Arnold Schwarzenegger., ¢ al.
United States District Court, Northern District, Case No, 3:01-cv-01351- II-'H

Dear Mr. Dodd:

This letter responds to your letter dated July 15, 2008, in which you proposed that the
state detendants meet with the Receiver to discuss issues related 1o the funding of the Receiver’s
proposed construction projects.  Your letter included questions that the Receiver would like to
have answered.

The state defendants agree that the information that the Receiver seeks can be conveved
through the means of informal discovery requests rather than through formal discovery. This is
consistent with federal-court’s discovery stay order in Plata issued on July 10, 2008. in which the
court gave the parties the opportunity to informally share information. In a continued spirit of
cooperation, we provide these informal responses to your questions. Afier reviewing these initial
responses, please feel free 1o contact us if the Receiver has questions or needs clarification. We
are also willing to meet with the Receiver’'s Office to discuss these matters further, if that is
required.

As we have informed the Receiver in prior communications, the way to fund the
Receiver's proposed construction projects is Lo obtain authorization from the California
Legislature. Indeed, the stawe defendants continue 10 work ditigently 1o secure such legislative
authorization. Defendants would prefer to fund the Receiver's proposed construction projects
without the necessity of a federal court order. Senate Bill 1665 (Machado}, or seme other bill
containing its substance. would fund the Receiver's proposed construction projects and would
not require a court order. The last version of the bill authorized $6.9 billion in lease revenue
bonds to fund the Receiver's proposed construction projects. However. as this letter explains,
other proposed methods to fund the Receiver's proposed construction projects are inconsistent
with Calilornia law and could expose defendants to personal liability.
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L The State Defendants Lack Authority to Appropriate Funds, and Could Face
Personal Liability, If They Utilize Funds in a Manner Not Authorized by an
Appropriation.

Several of the Recciver's queries ask whether the state defendants would agree (o fund
the Receiver's proposed projects out of special funds carmarked for other uses. While the legal
limitations on use of certain funds are addressed below in response (o each question. a gencral
explanation of the ability of statc dc,fcndanls to respond voluntarily to the Receiver’s request may
clarify matiers.

A. The Governor's Emergency Proclnmation for Prison Overérowding Cannot
Be Used to Fund the Recciver's Proposed Construction Projects Because the
Recciver’s Projects Will Not Mitigate the Emergency Condition,

The Receiver has suggested that the state defendants could use the Governor's existing
Emergency Proctamation regarding prison overcrowding to obtain funding for the Receiver's
projects. However, the Emergency Proclamation is based on the severe prison overcrowding
caused by the use of non-traditional beds in 29 identificd state prisons. The proclamation orders
contracts with out-of-state correctional facilities and inmate transfers immediately to mitigate the
severe overcrowding in 29 ol the 33 state prisons. The Receiver's proposed construction
projects are long-term in nature and will not have any immediate effect to mitigate the
emergency condition. Therefore. there is no nexus between the Receiver's proposed construction
projects and mitigating the severe overcrowding caused by the use of non-traditional beds.
Accordingly. the existing emergency proclamation cannot be used to obtain funding for the
Receiver's proposed construction projects,

R. The State Defendants Cannot Agree 10 Fund the Receiver's Proposed
Construction Projects in the Absence of Legisiative Authorization Without
Violating Culifornia Law and Potentially Incurring Personal Liability.

Asking whether the state defendants wouid fund the Receiver's projects from special
funds clides the distinction between possession of funds and their appropriation by the
Legislature. The California Constitution provides that “[m]oney may be drawn from the
Treasury only through an appropriation made by law and upon a Controller’s duly drawn
warrant.” (Cal. Const.. art. XVL. § 7.) The Government Code further provides that “a warrant
shall not be drawn uniess authorized by law, and unless . | . unexhausied specific uppropriations
provided by luw are available to meet it (Gov. Code. § 12440.)

“An appropriation is a legislative act setting aside a certain sum of money for a specified
object in such manner that the executive officers are authorized to use that money and no more
for such spevified purpose.”™ (White v. Davis (2002) 108 Cal App.4th 197, 211 [citation
omitted|.) Under California’s Constitution, “the legislative department of the government is
entrusied the exclusive power of deciding how. when, and for what purposes the public funds
shall be applied in carrying on the government. To the legislative department of the government
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s entrusted the power 10 say to what purpose the public funds shall be devoted in each fiscal
year... " (Humberr v Dunn (1890) 84 Cal. 57, 59-60: see also Peapfe v. Pacheco (1865) 27
Cab. 175, 209.)

All of the defendants in this case are part of the executive branch of government. They
therefore lack power 1 appropriate siate funds to fund the Receiver's projects.

Besides being ultra vires, any action taken to spend state funds in the absence of an
apprapriation could subject government officials to personal liability for repayment. (Sec Gos.
Code, § 13324 [personal liability for excess expenditures]). In Stanson v Mon (1976) 17 Cal.3d
206. our Supreme Court held that "public officials must usc ‘due care,’ i.c.. reasonable diligence,
in authorizing the expenditure ol public funds, and may be subject 10 personal liability for
improper expenditures made in the absence of such due care.™ (/d. at pp. 226-227; sce also
Steveny v. Geduldig (1986) 42 Cal.3d 24, 34-36 fholding that executive branch officials who
acted negligently in authorizing contracts were subject to personal liability for any losses caused
by their actions. although the losses were later repaid from an authorized funding source).)

C. While Special Funds Can Bc Borrowed, They Mus( Be Reimbursed To Meet
the Needs of the Special Funds, Which Makes Them Unavailable as a Source
of Funding for the Receiver's Proposed Construction Projects.

A second igsue raised by the Receiver’s questions is the extent to which special funds
may be borrowed for other purposes. The State Treasury comprises a series of special funds and
the peneral fund: the latter consisting of all treasury receipts not earmarked by law for a special
fund. (Gov. Code, § 16300: see also Gov. Cade. §§ 12440, 17000.) “{A]lthough transfers of
funds are permissible, the fund from which money is transferred must be reimbursed. Such
transfers are considered to be loans.” (Willens v. Cory (1975) 53 Cal.App.3d 104, 107-108
(citations omitted). disapproved on other grounds by (Mson v. Cory (1983) 35 Cal.3d 390 see
also Daugherny v. Riley (1934) 1 Cal.2d 298, 309.) While the Legislature has authorized loans
from special funds to the peneral fund in order to support state operations (Gov, Code. § 16310y,
this is done pursuant 1o law that requires the anticipation of the receipt of revenues that will
allow the special funds tr be repaid when needed by the special fund. The monies in a special
fund cannot be permanently diverted. They can only be loaned. And 1o qualify as a toan, there
mus! he a pre-borrowing belief that the special fund can be reimbursed when the funds are
needed lor the special fund purpose. Allowing the Receiver to take special funds without any
expectation or means of repayment would be illegal, (Daughersy, supra, at p. 309.)

i, Responses to the Receiver's Specifie Questions

R Do defendants intend to fund the Receiver's proposed construction projects
without the necessity of a court order? If so, in what amounts, by what dates,
and through what funding mechanisms?
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At present. SB 1665 or some other bill containing its substance, is the defendants” only
means of funding the Receiver's proposed construction projects without a court order because
defendants do not presently have authority to fund the Receiver's proposed construction projects.
As explained above, the defendants would violate the California Constitution and other state law
if they agreed Io spend money on the Receiver's proposed construction prajects without an
appropriation (Cal. Const.. ant. XVL § 7: Gov, Code, § 12440), and could be subject to personal
Liabitity for monies spent. (Stanson, supra, at pp, 226-237: Geduldig, supra, al pp. 34-36.}

It is true that that when federat law places an obligation upon the state promptly to make
payments of public funds, the Controller is authorized to make such payments independent of the
cnactment of an appropriation, (White v. Davis . supra, 108 Cal.App.4th at p. 223.) However.
there is no federal law requiring the prompt payment for the Receiver's proposed construction
projects. :

The Receiver relies on general language in the district count's order dated February 14,
2006 (“Order™) for the proposition that all costs. including the cost of construction. are required
to be paid by the defendants. In that regard, the Order reads:

All costs incurred in the implementation of the policies, plans, and decisions of the
Receiver relating to the fulfillment of his duties under this Order shall be borne hy
Defendants. Defendants shall also bear all costs of establishing and maintaining the
Office of Receiver. including the compensation of the Receiver and his staff.

(Order, Page 7, lines 9-13.) By its own terms. the Order requires the defendants 10 bear the costs
incurred with the “implementation of the policies, plans, and decisions of the Receiver relating to
the fulfillment of his duties under the Order . .." The duties of the Receiver are identified in the
Order under puragraph 1 as "A. Executive Management.” “B. Plan of Action,” “C. Budgeting
and Accounting,” and “D. Reponiing.” and it is the cost for implementing those duties together
with the cost of vstablishing and maintaining the Office of the Receiver which the defendants
musl bear.

While the Order requires payment of the costs incurred by the Receiver pursuant 1o the
enumerated duties. the Order relied upon does not require the defendants 1o bear the cost of land
acquisition. construction costs or other costs associated with capital outlay projects. In fact. the
Order is 10 the contrary. As currently written, the “duties™ of the Receiver, and the costs
attributable thereto. are addressed separate and apart from the “Powers and Authority of the
Receiver™ which are contained in paragraph 2 of the Order. With respect to the Receiver's
powers and authorities. the Order seems to make clear that the Receiver is vesied with the
“powers vested in law in the Secretary of the CDCR . .. The Secretary's powers lor which the
Receiver is authorized to usurp do not include the power to obliggte the State to fund capital
outlay projects absent legislative authorization. On that point. and in apparent recopnition of that
tact. the Order contemplates that in carryving out the exercise of powers. the Receiver shall carry
out that function. unless waived by the court, “in a manner consistent with California state laws.
regulations, and contracts, including labor contracts,” Although the Court has waived various
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contracting requirements. it has not waived the constitutional requirements that money may be
drawn [rom the Treasury only through an appropriation made by law (Cal. Const.. art. XV1. §7)
or that all appropriations be made by the Legislature. (Cal, Const.. art. IV, §12, subd. (d).)

Consequently. it appears that there is no existing authority for the defendants to fund the
Receiver's proposed construction projects. However, the defendants would prefer to fund the
projects without a court order.

2 In the event that a court order is required to compel the Controller to draw
warrants on the State Treasury to fund the Receiver's projects, is there
particular language defendants require in such an order to ensure that the
funds are forthcoming? Are there particular funds or accounts that the
Court shouid identify in such an order, or is an order directing that payment
be made in a specified amount from the General Fund sufficient?

The defendants disagree with the Receiver's apparent objective of “seekfing] an
appropriate order compelling funding by the State.” (Letter, July 15, 2008, p. 1), Capital outlay
projects are traditionally funded through either gencral obligation bonds approved by the voters
or through lease revenue bonds as authorized in law. To that extent, the Receiver has been
provided two options consistent with the traditional funding » mechanisms. The {irst option is SB
[ 665. as mentioned above, and the second potential option is another bond ﬁnancmg that is
currently in the conceptual phases,

The state is not willing to waive its sovereign immunity for purposes of & court order
requiring the payment of money from the State Treasury under these circumsiances. Moreover,
for the reasons described in this response. we believe any attempt to the pavment of the
Receiver's costs for propesed construction projects from the specified funds described below
would be in violation of state constitutional and other substantive state and federal laws.

Defendants would also note that asking a party o a lawsuit to drafi a hypothetical count
order is neither informal nor formal "discovery,” Defendants reserve the ripht 1o appeal any such
order.

3 Please identify alt banks or depository institutions in which State funds are
currently held or deposited and the respectwe balances held at each such
institution.

None of the current defendants possesses this information. Nonetheless. o facilitate
informal discovery. counsel has contacted the Siate Treasurer’s Oﬂ'nce (“STO™) for assmam.e in
formulating this answer.

According 1o the STQ. the State’s use of depository institutions can be summarized as
follows:
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Demand Account Banks .
i Financial Institution Balance As of July 17, 2008
Bank of America 365.322.997.08 |
‘Union Bank of California 375.156.665.76 |
Wells Farpo Bank S 29.917,998.67 :
LS. Bank - - 4.149.374.96
| Citibunk * ] 1.313.890.66
Bank of the West ) 5.055.064.38
Wesl America Bank . A 5.331.912.53
Total T $786,247,904.04

* In addition to this amount. the STO maintains an additional $13 miltion with Citibank as -
compensating balances for the services that the bank provides relative to debt service payments.

The seven demand account banks listed handle daily funds flowing in and out of the State
Treasury, From the moment these monies are deposited, they are encumbered for the purposes
they were collected. and are ultimately credited o ageney. fund or account they were destined
for on the same day as received. Further, certain amounts on deposit represent trust funds that
Now through the State Treasury. A certain amount of cash is maintained on deposit to meet the
State’s immediate working capital operational needs. There are daily estimates of receipts and
claims {(warrants) using the funds in these bank balances to cover the warrants.

4. As of June 30, 2008, the Controller reports that the Special Fund for
Economic Uncertainties held $925,715,000. What is the current halance in
that fund? Is the Special Fund for Economic Uncertainties a source that may
be utilized to fund the Receiver’s projects in part? [f not, why not? Where
and in what form is the Special Fund for Economic Unecrtainties held?

The purposes for which the SFEU may be used are specified in Government Code section
16418. This fund is a special fund created in the State Treasury as a reserve fund 10 meet
General Fund cash fiow needs and 1o eliminate any General Fund deficit as of the end of each
fiscal year (Gov. Code, §§16418. subd. (a) and (b)), and “for the purpose of allocating funds for
disuster relief . ... (Gov. Code. § 16418. subd. {¢).) The disaster relief contemplated by
section 16418(¢) is related to damage resulting {rom earthquakes. {ire and other natural disasters.
Accordingly. it is not available [or funding the Receiver's proposed construction projects. (Long
Beach Unified Sch. Disi. v Stare of Califorsia (1991) 2235 Cal. App.3d 155, 183 [holding that
there needs to be a general relationship between the purpose of the special fund and the
expenditure madel. )

The SFELU represents a reserve {und within the meaning of Section 5 of Anicle XHI B of
the California Constitution and is unavailable for purposes relating to funding the Receiver's
proposed construction projects. The current balance in the fund is zero.
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s, What is the current balance in the Economic Recovery Fund? Is the
Economic Recovery Fund a source that may be utilized to fund the
Receiver's projects in part? If not, why not? Where and in what form is the
Economic Recovery Fund held?

The liconomic Recovery Fund (EERF) is a special [und created by the enactment of
Government Code section 99060. The ERF was created as a repository for the bond proceeds
authorized pursuant to the Economic Recovery Bond Act. (Gov. Code, §§99066 [incorporating
provisions of State General Obligation Bond Law into Economic Recovery Bond Act], 99051(d).
99060 (a), 16722 and 16757 |defining and specifying the ERF as the fund into which Economic
Recovery Bond proceeds are deposited].) The proceeds in the ERF are restricted for purposes
for which the bonds were sold (Gov. Code. §99064) and are therefore not available to fund the
Receiver's proposed construction prajects. Section 99060(c) provides that except for amounts
costs payable in connection with the bonds, and to retire or refund economic recovery bonds, the
remaining balance of ERF as determined by the committee, will be transferred to the General
Fund to fund the purposes of the Economic Recovery Bond Act. Uses of bond proceeds have
been likened o contractual limitations upon the issuing governmental entity, here the state,
which has enlered into a contract with the voters. (See Vererans of Foreign Wars v. Staie of
California (1974) 36 Cal. App.3d 688 [bond act [ormed contract with voters: change in use of
bond proceeds held in violation of constitution): See also Merropolitan Water Dist. v. Dorfi
(1982) 138 Cal.App. 3d 388, 398, citing Peery v. City of Los Angeles (1922) 187 Cal. 753, 769
| “status analogous 10 a contract™ is created when electors exercise their constitutional right to
approve creation of bonded indebtedness).) The current balance in the fund is $68.370,

6. What is the current balance in the Budget Stabilization Account? Is the Budget
Stahilization Account a source that may be utilized to fund the Receiver's
projects in part? 1f not, why not? Where and in what form is the Budget
Stabilization Account held?

The Budget Stabilization Account is a special fund created by California Constitution,
Article 16. Section 20 (Proposition 58, approved March 2, 2004.). The fund was created for
specific purposes unrelated (o funding the Receiver™s proposed construgtion project and,
therefore. is unavailable for that purpose. The current balance in the fund is zero.

7. What are the current balances in the Surplus Moncy Investment Fund
(“SMIF™), the Pooled Money Investment Account (“PMIA™) and the State
Expenditure Revolving Funding (“SERF™? If the Goneral Fund is
exhausted, will defendants request a transfer pursuant to Government Code
§§8§ 13332 and/or 16314 to the General Fund from other funds or aceounts,
including the SMIF, the PMIA, and the SERF, to fund the Receiver's
projects? If not, why not? If su, in what amounts and by what dates?
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Surplus Moncy Investment Fund

The SMIF and its uses are governed by Government Code section 16470 through 16476.
SMIF contains funds from both the General Fund and the special funds which are not necessary
for the particular funds’ immediate needs. Money in SMIF is invested by the Treasurer and all
investment earnings are apportioned to the contributing fund in accordance with law. Since the
General Fund is exhausted. all amounts currently contained in SMIF are derived from the special
funds. Special fund money is only available for purposes specified in law and, while temporarily
borrowed by the General Fund, the money must be available to meet the demands of the special
fund. (See Daugherty v. Riley. supra, t Cal.2d 298, 309: Willens v. Cory, supra, 53 Cal.App.3d
104, 107-108.) The law provides that the special fund monies may be borrowed so long as the
borrowing does not interfere with the purpose of the special fund. Here, the Receiver is secking
a transfer of special fund monies which will make the monies unavailable for the special fund
and interflere with the purpose of the special fund. For this reason, money in SMIF is unavailable
lo fund the Receiver's proposed construction projects,

The current balance in SMIF is $31.009,794.946 as of July 17, 2008,

Pooled Muney Investment Account (PMIA)

Government Code section 16480 provides “all state money held by the State Treasurer in
treasury trust accounts. and all money in the State Treasury |with certain exceptions] is
appropriated for the purpose of investment and deposit as provided in this article.” As is the case
with SMIF, the PMIA is merely an investment account for moncy not immediately needed by the
State's General Fund, special funds, and for money deposited by cities. counties and other local
entities into the Local Agency Investiment Fund (LAIF} established by Government Code
16429, 1(n). Note that LAIF monies are never available for transfer 1o the General Fund, (Gov.
Code, §16429.3.) Since the General Fund is exhausted, all amounts currently contained in PMIA
arc derived from the special funds or the LAIF. Thus, because the PMIA is currently investing
only special funds and trust funds, the PMIA not available to fund the Receiver's proposed
construction projects.

The current balance in the PMIA is $71,071.895, 970 as of July 17, 2008.

State Expenditure Revolving Fund

The SERF was created in the Budget Act of 1981, (Stats 1981, ch. 99.) The purpose of
the fund is to facilitate program cost accounting consistent with the provisions of Chapter 1284,
Statutes of 1978. The State Controller. at the request of an agency, may transfer up 10 10% of
any agencies’ Budpet Act appropriation 1o SERF. The agency may use the fund 1o make
payment of payroll and other claims. The use of money in this fund is charged against the
appropriations ol the appropriate agency. SERF may only be used by an agency for purposes
authorized in the Budgel Act and is unavailable 10 fund the Receiver's proposed construction
projects. The current balance in SERF is zero,
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8. Will defendants use the General Cash Revolving Fund to fund the Receiver's
projects? If not, why not? If so, in what amounts and by what dates?

The General Cash Revolving Fund (GCRF) is a temporary accounting device established
pursuant to Government Code section 16381, When there is insufficient cash in the General
IFund 1o pay appropriations when duc. the Controller may request the Governor Lo open the
GCRF. (Gov. Code. § 16383.) The amount needed to pay these appropriations is intemally
borrowed from special funds and deposited to the GCRF. (Gov. Code. §16381).

Reimbursement Warrants (RAWSs) are a short-term, external cash {low borrowing that the
Controller issues to reimburse the GCRF: and upon reimbursement, the GCRF is closed. (Gay.
Code. §§ 16384, 1724]). Supreme Court case law excepts RAWs from the California
Constitution, article XV, section | (the *Debt Limit™), when the RAWs are issued to pay a valid
existing appropriation and revenues 10 pay that appropriation are anticipated or reasonably
expected 1o be available within a short periad of time. (Johnson v. Riley (Riley 1) (1933) 219
Cal. 513; Riley v. Johnson (Riley I1) (1936) 6 Cal. 2d 529; PMIB v. Unruh (PMIB) (1984) 153
Cal.App.3d 155.) Because of these restrictions, funds received from the sale of RAWSs are
unavailable to fund the Receiver's praposed construction projects.

4. . Will defendants issue Revenue Anticipation Notes to fund the Receiver's
projeets in whole or in part? 1f not, why not? If so, in what amounts and by
what dates?

Revenue Anticipation Notes (RANS). like Reimbursement Warrants, are another form of
shori-term, exiernal borrowing that requires as a pre-requisile, the existence of a valid
appropriation. (Gov. Code. §17300.) RANs can only be issued when the Controlier determines
that revenues in that fiscal year are insufficient 10 meel the appropriations made by the
Lepislature. (7hid.) Further, the case law exempting the RANs from the Debt Limit. requires that
the RANSs be repaid from anticipated revenues within the same fiscal year as issued. (See Rifey 1,
Riley 1. PMIB and Flourney v. Priost (1971) 5 Cal.3d 35.} Because of these restrictions, funds
received [rom the sale of RANs are unavailable to fund the Receiver's proposed construction
projects,

te. As of Juae 30, 2008, the Cantraller identificd move than $12 hillion in short-
term “borrowable resources.,” Please identify all such “borrowable
resources” and the amounts currently available. Will defendants uiilize such
resources to fund the Receiver’s projects in whole or in part? 1f not, why
nut? If so, in what amounts and by what dates?

The figure referenced in question 10 is the amount of unused Borrowable Resources. The
Borrowable Resources consist entirely of special fund money which is temporarily available to
be loaned o the General Fund. Further, what the state considers 10 be Borrowable Resources
primarily consists of funds discussed above in our response to 1.7 above. Because this is special
fund money. as stated above. any money borrowed must not interfere with the purpose of the
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- special Tund and must be retransferred to the special fund as needed. Because these are special
fund resources and are available for wmporary General Fund use. they are unavailable for
purposes of funding the Receiver’'s proposed construction projects. A complete listing of the
Borrowable Resources as of June 30, 2008, is atiached.

11, Pleasc identify a person or persons most knowledgeable about the sources
and uscs of cash in the State General Fund, the methods by which funds are
transferred to and from the General Fund and other sources and the legal
authorization for such transfers, the procedures that are followed and/or
required to effectuate transfers from other accounts or funds to the General
Fund, the methods and mechanisms by which the State raises-cash and/or
funds obligations when the Gencral Fund is exhausted, the funds or accounts
that are potentially available as sources of cash for the General Fund, the
lacation(s) at which State funds are held or deposited and the amount and
availability of borrowable resources.

This response provides extensive information. and it also expresses the willingness of
detendants to meet with the Receiver 10 discuss these matters further. Under the circumstances,
defendants can work with the Receiver informally (o identify persons most knowledgeable, to the
extent that may still be needed afler the Receiver reviews this information.

Sincerely,

( l&.@(. S
CHRISTOPHER E. KRUEG )

Senior Assistant Attorney General

For EDMUND G. BROWN JR.
Attorney General

L

CEK:rara
Enclosure: Compiete listing of the Borrowable Resources

(below w/encl.)

o Andrea Hoch. Lepal Affairs Secretary - Office of the Governor
Louis Mauro. Chiel Deputy Legal Affairs Secretary - Office of the Governar
Benjamin Rice. Deputy Lepal Affairs Secretary ~ Office of the Governor
Richard Chivaro, Chiel Counsel - State Controller's Office
Molly Arnold. Chief Counsel - Departiment of Finance
Paul B. Mello. Esq. - Hanson Bridgett LLP
Rochelle C. East, Acting SAAG - DOJ Correctional Law
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Question # 10

Internal Borrowahle Resources ag of 6/30/08

Amount
Eund Numbe! F me fin thoysands)  Subloial Total
0374 Special Fund for Economic Uncertainities $2,377.451
0377 1987 Higher Education Earthquake Account 823
Total SFEU $2.377,474
1011 Budget Stabilization Account $0
General Fund Special Accounts
0014 Hazardous Waste Control Account $13,653
0022 State Emergency Telsphone Number Acct $144,700
0025 Leaking Underground Storage Tank Cost Recovery Fund $108
0026 State Motar Vehicle Insurance $30,088
0050 Colorado River Mgmt Account $16,385
0085 llagal Drug Lab Cleanup Account $6,3868
0448 Occupancy Compliance Manltoring Account $60,4990
0467 Mortgage Bond Allocation Fee Account $58,856 -
0462 ,PUC Utllilies Reimbursement Account . $20,868 ‘
0487 Local Government Geothermal Resources Revolving Subaccount 88410,
0557 “Toxic Substances Control Account : $45,828
various  Other Special Accounts (to be separately idenlilied al e iater date) _ $157,785
Tota! General Fund Special Accaunts ) $563,574
Special Funds

agso7 Breasl Cancer Research Account . $25,044
00414 Aeronautics Account $11,282
0042 State Highway Account $201.111
0044 Motor Vehicle Account §614,6681
0048 Public Transportation Account . $41.861
0048 Transportation Revolving Account §320,118
0as1 Molor Vighicte Fuel Account §273.086
ooe2 Highway Users Tax Account ' 50
0084 Motor Vehicle License Fee Account $15,886
0067 State Corporations Fund $18.401
0080 Chitdhood Lead Poisoning Prevention Fund $31,713
0100 Californla Used Oil Recycling Fund $26,501
0101 Schoot Facililies Fee Assistance Fund - 3854
0106 Pesticide Regulation Fund ' $22,381
0111 Department of Food and Agriculture Account . $18,233
0115 Alr Pollution Control Fund $133,811
0121 Hospital Bullding Fund : £73,368
0128 Assembly Contingent Fund . $6,762
0133 California Beverage Containet Recycling Fund ' $277.225
0140 Callfornia Environmental License Plate Fund $11.286
0143 ‘California Health Data and Planning Fund _ $20489
0144 California Water Fund £1.130
01569 Frial Courl Improvement Fund . $133.838
0183 Environmental Enhancement and Mitigation Demonstration Prgm £23,573
0184 Emptloyment Development Deparimant Benefit Audil Fund $4.208
0185 Employment Deveiopment Department Contingent Fund $47.622
0188 Energy Resources Surcharge Fund $0
0192 Fair and Exposition Fund Satellite Wagering Account $5,715
0183 Waste Discharge Permit Fund $36,713
0203 Geneiic Disease Testing Fund $8,180
0214 Restilution Fund $138.739
0217 Insurance Fund $66,821

30507933 x5 10f3
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Fund Number - Fund Name fin thousands] ~ Subtola!  Total
0223  Worker's Comp Admin Revolving Fund : $67,600
0226 _Callfornia Tire Recycling Management Fund $98,187
0228 Secretary of State's Business Fees Fund .$16,375
0230 Cigaretie andt Tobacco Products Surlax Fund . §2,350
0231 Cigarette and Tobacco, Health Education Fund $62,561
0232 Cigarette and Tobacco, Hospltal Services Account $24,723
0233 Cigarette and Tobacco, Physician Services Account $2,736
0234 Cigaratte and Tabacco, Research Accounl $34.481
0235 Cigarette and Tobacco, Public Resaurces Account ) $2177
0236 Cigarette and Tobacce, Unailocaled Account $17,113
0262 Habital Conservation Fund ) §32,445
0263 Off-Highway Vehicle Fund ~ $1BB.104
0286  Glass Processing Fee Account _ $6.940
0231 uRecyclmg Market Devslopment Revolving Loan Account . $17,467
0309 Perinatal Insurance Fund $13,682
0317 Real Estate Fund _ $42915
0320 Oll Spill Preveniton and Adminstration Fund $14,564
0321 Oll Spill Response Trust Fund . §57.444
0331 Ssles Tax Account $221.182
0332 Vahicle Licanse Fee Account $57,191
0334 Vehicle License Fee Growth Account ' $254
0347 School Land Bank Fund . $58170
0367 Indian Gaming Special Distribution $183,733
0372 Disaster Relisf Fund . 510
0381 ‘Public Interest Research, Development, and Demonstration Fund . 8238, 106
0382  ‘Renswable Resource Trust Fund © $170,708
0387 'Inlegraled Waste Management Account . $24,481
0302 :State Parks and Recreation Fund $41,383
0400 Real Estate Appraisers Regulation Fund $18,5614
D412 Transporsiion Rae Fund : $9,283
0421 Vehicle Inspection and Repair Fund §60,284
0439 Underground Storage Tank Cleanup Fund $13.521
0516 Harbors and Watercraft Revolving Fund $214,302
0556 Judicial Admin Effeciiveness & Modemization $45.215
0571 Uninaured Emplayers Accaunt §16,862
0802 Architecture Revolving Fund . $70.632
0620 _Child Care Facllity Revolving Fund $74,206
0652 'Old Age/Survivors Insurance Revolving Fund . $6,773
coes _Service Revolving Fund $59,708
0578 Prison Industries Revolving Fund : $66,762
0679 State Water Qualily Coniro! Fund $34,841
0s62 inmate Construttion Revolving Account $80,654
0702 Professions and Vocations, Consumer Affairs Fund $48,539
0704 Professlons and Vocations, Accountancy Fund ) $23,800
0735 Professions and Vocalions, Contractors’ License Fund $33,732
o758 Professions and Vocations, Contingant Board of Medical Examiners $22,449
0781 Professions and Vocalions. Registered Nursing Fund $18,630
og27 Milk Praducers Securily Trust Fund _ $40.824
0872 Stats Hospital Account $51,243
0903 _Assessment Fund _ . %0
0929 Houslng Rehabilitation Loan Fund ] $55,243
0932 "Trial Court Trust Fund o 186811
0955 State Instructional Materials Fund- ] $67.087
0858 State School Site Utilizalion Fund - $6.641
0861 School Deferred Maintenance Fund . §24.170
0870 Unclaimed Property Fund $388.873
3007 Traffic Cangestion Relief Fund $698,958
3008 Trangportalion Investment Fund $123,610
3010 Substance Abuse Treatment Trust $1.681

305070833 xis 20f3
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Fund Number Eund Name {in thousands) Subtotal Tolal
3020 Tobacco Settlement Fund $2,284
3082 Schoo! Facility Emergency Repair $86,171
3083 Transportation Deferred investment Fund $336,830
8032 Oil Trust Fund $1€0,836
8730 Deparimen! of Technology Service Revoiving Fund "$38,218
6050 Tobacco Asgel Sales Revenus Fund ¢ $180
various  Other Special Funds (to be separately identified at a later dale) $1,562,788
Total Special Funds $9.044,126
Other Funds and Accounts ) .
Dopo ‘Agency Bank Accounts $863,360
0004 _Retali Sales Tax $1,210,862
08eo Federal Trust Fund $100,000
0p42 Spacial Deposii Fund $50,000 | .
' Total Other Funds and Accounts §2,224,221
TYotal interna! Borrowable Resources at June 30, 2008 [$14,208,305
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